IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREG S | NSURANCE COMPANY, : CVIL ACTI ON
V.
SALMANSON & FALCAO, LLC, et al. NO. 00-5054

MEMORANDUM AND ORDER

HUTTON, J. May 10, 2002

Currently, before the Court are Plaintiff Coregis |nsurance
Conpany’s Motion for Sunmary Judgnent (Docket No. 17), Plaintiff’s
St atenent of Undi sputed Facts in Support of Its Mdtion for Summary
Judgnent (Docket No. 18), Defendants Sal manson & Fal cao, LLC,
M chael J. Sal manson and Linda P. Falcao’s Answer to Plaintiff’s
Motion for Sunmary Judgnent (Docket No. 21), Plaintiff’s Mdtion to
Conpel Discovery Propounded to M chael J. Sal manson and Linda P
Fal co at Deposition (Docket No. 28), Defendants’ Response to
Plaintiff’s Mdtion to Conpel Di scovery and Energency Cross-Mtion
for Sanctions (Docket No. 29), and Plaintiff’'s Response to
Def endants’ Cross-Mtion for Sanctions (Docket Nos. 31, 34). For
the reasons outlined below, Plaintiff’s Mdtion for Sunmmary Judgnent
is GRANTED I N PART; DENI ED I N PART, Plaintiff’s Mdtion to Conpel is
DENIED AS MOOT, and Defendants’ Cross-Mtion for Sanctions is

DENI ED.

. BACKGROUND

Plaintiff Coregis | nsurance Conpany (“Plaintiff” or “Coregis”)



filed the instant Conplaint for Declaratory Judgnent on Qctober 5,
2000 against Defendants Sal manson & Falcao, LLC, M chael J.
Sal manson and Linda P. Falcao (collectively “the Defendants”)
Coregis seeks a determnation as to whether it is required to
indemify the Defendants from a quantum neruit judgnent entered
agai nst Sal manson & Fal cao, LLC (“ Sal manson & Fal cao”) in the Court
of Common Pl eas of Phil adel phia County on June 11, 2000.

Def endant M chael J. Sal manson (“Sal nanson”) was enpl oyed as
an associate at the law firm of WMager, Liebenberg and Wite
(“M&W) from July of 1992 until June of 1997. In March of 1996,
Lynn M Bultena (“Bultena”) retained the law firm of M&W for
representation in an action under the Federal False Cains Act.
Sal manson drafted the contingent fee agreenent under which M&W
agreed to represent Bultena and negotiated the terns on the firms
behal f. On June 10, 1997, Salmanson |eft M&W and, along wth
Linda P. Falcao (“Falco”), established the law firmof Sal manson &
Fal cao, LLC Bultena then termnated the services of M&W and
entered into an agreenent with Sal manson & Fal cao to conpl ete any
remai ni ng l egal services with regards to the Fal se C ai ns Act case.
I n Sept enber of 1998, Bultena’'s claimsettled for $2.88 nmllion and
Sal manson & Fal cao received $864,000 in attorney’s fees.

Foll owi ng the settlenent of Bultena's Fal se Cains Act case,
M.&W denmanded t hat either Bultena or Sal manson & Falcao renmit the

attorney’s fee to the firm Wen no fee was remtted, M&WTfil ed



suit against Bultena, Salnmanson & Falcao and its principals?
al | egi ng breach of contract and unjust enrichnent/quantum neruit.
Defendants turned to their Insurance Conpany, Coregis, to provide
a defense. Previously, Coregis had issued Sal manson & Falcao a
Lawers Professional Liability Policy for the period fromJune 12,
1998 to June 12, 1999. Coregis defended the action on behal f of
Sal manson & Fal cao and appoi nt ed def ense counsel. [In June of 2000,
a quantum neruit judgnent was entered in favor of M.&W agai nst
Sal manson & Fal cao in the anmpbunt of $183, 600.°2

On July 25, 2000, Sal manson & Fal cao requested that Coregis
appoi nt appel | ate counsel and post an appeal bond. Coregis refused
on the grounds that the insurance policy did not cover the quantum
meruit judgnent and, therefore, Coregis was not obligated to fund
an appeal. On Cctober 5, 2000, Coregis filed the instant action
seeking a declaratory judgnent that the underlying judgnent does
not obligate Salmanson & Falco to pay a “loss” by reason of a
“wongful act.” See Pl.’s Conpl. at { 26. In their Answer to
Plaintiff’s Conplaint, Defendants included a counter-clai mseeking

a declaratory judgnent requiring Plaintiff to pay the costs of

1 Mchael J. Salmanson and Linda P. Falco were disnissed as parties to
the underlying lawsuit and the case proceeded agai nst Sal mnanson & Fal co, LLC
and Bultena only.

2 On March 26, 2002, the Superior Court of Pennsylvania vacated the
judgment of the Court of Common Pl eas of Phil adel phia County and renanded the
case “for the entry of judgnment based on quantumneruit in conformty with
Pennsylvania law . . .” Mager v. Bultena, 2002 W. 453209, at *7 (Pa. Super.
Ct. March 26, 2002).
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appeal i ng the underlying judgnent. See Defs.’ Answer at 4-6. In
addition, Defendants set forth a claim against Coregis for bad
faith. See id. at 6-7. Coregis filed the instant Mtion for
Summary Judgnent on Cctober 1, 2001.

1. LEGAL STANDARD

A.  Summary Judgnent

Summary  j udgnent is appropriate "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. C. 2505,

91 L.Ed.2d 202 (1986).
When deci ding a notion for sunmary judgnent, a court nust draw

all reasonable inferences in the light nost favorable to the



nonnmovant . Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F. 2d

1358, 1363 (3d G r. 1992), cert. denied, 507 U. S 912, 113 S. C.

1262, 122 L.Ed.2d 659 (1993). Mbreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing summary judgnent nust do nore than just rest upon
nmere al |l egati ons, general denials or vague statenents. Sal dana v.

Kmart Corp., 260 F.3d 228, 232 (3d Gr. 2001).

B. Contract Interpretation

Under Pennsylvania law,® the interpretation of the terms of an
i nsurance contract is a question of lawto be decided by the court.

See PECO Energy Co. v. Boden, 64 F.3d 852, 855 (3d Cr. 1995);

Travelers Cas. & Sur. Co. v. Castegnaro, 772 A 2d 456, 458 (Pa.

2001). Accordingly, where no genuine issue of material fact
exi sts, the issue before the court need not be submtted to a jury.

See Reliance Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Cr.

1997); Standard Venetian Blind Co. v. Am Enpire Ins. Co., 469 A 2d

563, 566 (Pa. 1983). When construing an insurance policy, the
court nust ascertain the intent of the parties as evidenced by the

| anguage of the witten agreenent. Castegnaro, 772 A 2d at 459;

3 Nei t her party di sputes the applicability of Pennsylvania law to the
policy at issue. See Centennial Ins. Co. v. Meritor Sav. Bank, Inc., 1992 W
164906, at *2 (E.D. Pa. July 6, 1992) (holding that "an insurance contract is
governed by the law of the state in which the contract was nade"), aff'd, 993
F.2d 876 (3d Cir. 1993).
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Riccio v. Am Republic Ins. Co., 705 A 2d 422, 426 (Pa. 1997).
"When the policy | anguage i s clear and unanbi guous, the court nust

give effect to the I anguage in the contract." Castegnaro, 772 A 2d

at 459: see also Med. Protective Co. v. Watkins, 198 F.3d 100, 103

(3d Cr. 1999). Conversely, where the policy is anbiguous, the
anbi guous word or phrase nmust be construed in favor of the insured.

Med. Protective Co., 198 F.3d at 103; Moessner, 121 F.3d at 900-01;

Standard Venetian Blind, 469 A 2d at 566. The court nust

nonet hel ess interpret the policy with an eye toward avoiding
anbiguities and giving effect to all of the provisions in the

policy. Med. Protective Co., 198 F.3d at 103 (citing Little v.

M3 C Indem Corp., 836 F.2d 789, 793 (3d Gr. 1987)).

1. DILSCUSSI ON

Coregis argues that it has no duty to indemify Sal manson &
Fal cao’s with regards to the quantum neruit judgnent because such
a judgnent does not constitute a “loss” resulting froma “w ongf ul

act” within the terns of the insuring agreenent. See Pl.’s Mt.
Summ J. at § 7. According to Coregis, the judgnent is the result
of Sal manson & Fal cao’ s quasi-contractual obligation to pay M.&W
for the work it perfornmed on the Bultena matter and is therefore
outside the scope of the policy provisions. See id. Defendants
counter that the quantummneruit judgnent “was by reason of at | east

one [wrongful [a]ct within the meaning of the policy,” and

therefore Coregis is responsible for indemifying Sal manson &
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Fal cao for the entire judgnment. Defs.’ Answer to Pl.’s Mot. Summ
J. at 4. The Court agrees with Coregis that the judgnent at issue
is not a “loss” incurred as a result of a “wongful act” and
therefore enters judgnent in Plaintiff’s favor on that ground.

A. Duty to Indemify

Under Pennsylvania law, the duty to defend is distinct from

the duty to indermmify. See Erie Ins. Exch. v. Transanerica |Ins.

Co., 533 A 2d 1363, 1368 (Pa. 1987). The duty to defend arises
whenever the conplaint filed by the injured party nmay potentially

cone within the policy's coverage. See Diloreto v. CNA Ins. Co.,

No. Civ. A 98-3488, 2000 W. 45994, at *2 (E.D. Pa. Jan. 21, 2000).
The duty to i ndemify, however, is nore limted and arises “only if
it is established that the insured s damages are actually wthin

the policy coverage.” Lucker Mg. v. Hone Ins. Co., 23 F.3d 808,

821 (3d Cir. 1994). In the instant case, Coregis defended the
underlying action subject to a reservation of rights, but now
asserts that it has no duty to indemify Defendants for the
underlying judgnment. Accordingly, the question before the Court is
whet her the quantum neruit judgnent issued against Sal manson &
Fal cao constitutes a “loss” that resulted froma “wongful act”
within the ternms of the policy, thus triggering Coregis’ duty to
i ndemmi fy. The Court holds that it does not.

Under the terns of the Insuring Agreenent, Coregis agreed to

“pay on behalf of any INSURED all LOSS . . . which any | NSURED



beconmes legally obligated to pay as a result of CLAIMS. . . nmde
against any INSURED . . . by reason of any WRONGFUL ACT . . .7
Pl.”s Statenent of Undisputed Facts in Support of Mt. Summ J.,
Ex. A (“Lawyers Professional Liability Coverage Unit”), at Y I.A
The policy defines “wongful act” as
any act, error, om ssion, circunstance, PERSONAL | NJURY
or breach of duty in the rendition of |egal services for
others in the INSURED S capacity as a Lawer, and ari si ng
out of the conduct of the INSURED S profession as a
Lawyers, or as a Lawyer acting in the capacity of an
Arbitrator, Mediator or Notary Public.
Id. at T VII.G In the underlying case, the trial court inposed a

guantumneruit judgnment on Sal manson & Fal co. Quantumneruit is an

equi tabl e, quasi-contractual remedy by which a contract is inplied

in law under a theory of unjust enrichnent. See Hershey Foods

Corp. v. Ralph Chapek, Inc., 828 F.2d 989, 998 (3d Cir. 1987).

Under the facts of the instant case, the quantum neruit judgnent
does not constitute a “loss” resulting fromany “wongful act” of
Sal manson & Fal cao or its principals.

It is axiomatic that a client may term nate an attorney-client
relationship at any tine and for any reason, “notw thstanding a

contract for fees.” Mager v. Bultena, 2002 W 453209, at *6 (Pa.

Super. C. March 26, 2002). Upon term nation, however, the forner
attorney has an action in quantum neruit to recover a reasonable
fee for the time spent on the fornmer-client’s case. See id. Here,
Bul tena exercised his prerogative and decided to termnate his

attorney-client relationship with ML&Win favor of representation
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by Sal manson & Fal cao. Sal manson & Fal cao and its partners did not
commt a “wongful act” as defined by the terns of the policy by
accepting Bultena’s patronage. Equity nerely demanded t hat M_.&Wbe
conpensated for the tinme spent on Bultena s case prior to the
termnation of their services. Salmnson & Falcao did not dispute
this entitlenment and of fered ML&Wan anount based upon a reasonabl e
fee multiplied by the hours Sal manson worked on Bultena’s case
while in ML&W's enpl oy, but M.&Wrejected this anpbunt and pursued
litigation. See Defs.’ Answer, Exhibit B.

In support of their contention that the judgnent at issue
constitutes a “loss” resulting froma “wongful act” within the
meani ng of the policy, Defendants point to the trial court’s
cal culation of the quantum neruit judgnent. See Defs.’ Answer to
Pl.’s Mot. Summ J. at 5. According to Defendants, if the trial
court intended to enter a judgnent based solely on quantumneruit,
the recovery shoul d have been “based on a cal cul ati on of the hours
wor ked by Sal manson while at ML&Wnul ti plied by a reasonabl e hourly
rate.” |d. “Instead, the [c]ourt decided to enter a judgnent
based on a pro-rata split of the fee award . . ..” 1d. Defendants
thus conclude that the trial court’s judgnent “nust be based upon
at | east one predicate wongful act of Sal manson[]” — nanely, the
failure to properly docunent all of his hours worked on the Bultena
case. | d. Furthernore, Defendants allege that the trial court

justified the “*pro rata’ fee apportionment based upon the premn se
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that ML&W shoul d be entitled to the sane benefit of the bargain
whi ch Sal manson had secured for Sal manson & Fal co.” Id. at 6.
Both of these actions, the Defendants argue, “would fall wthin
either the ‘breach of duty’ or ‘om ssion” prong of the wongful act
definition set forth in the policy.” 1d.

After the parties filed the instant notion and respective
responses, the Superior Court of Pennsylvania vacated the quantum

meruit judgnment in the underlying lawsuit. See Mager v. Bultena,

2002 W 453209 (Pa. Super. C. March 26, 2002). Specifically, the
Superior Court took exceptionwth the trial court’s cal cul ati on of
the fees owed to ML&W I n the underlying lawsuit, the trial court
awar ded M_.&Wa fee of twenty-five percent (25% of the total anount
based upon the thirty (30) docunented hours of tine, as well as
ot her time that was undocunent ed, because the trial court concl uded
that it could not determne the total nunber of hours Sal manson
worked on Bultena's case while with M&W See id. at *5.
According to the Superior Court, such a calculation is “unsound as
it fails to take into consideration the fact that under
Pennsyl vania law, upon M. Bultena s discharge of M&W the
contingent fee agreenent no |onger existed and could not be
revived, in while or in part, by the court.” 1d. at *6. As the
court explained, “[while the term nation of the contract by M.
Bul tena created an inmediate right in ML&WVto conpensation for all

wor k performed and costs incurred pursuant to that contract, the
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right included only quantum neruit conpensation which is to be
cal cul at ed based on the nunber of hours worked multiplied by a fair
fee.” 1d. Therefore, the court vacated the judgnent and renanded
the case “for the entry of judgnent based on quantum nmeruit in
conformty with Pennsylvania law, nanely, the nunber of hours
devoted by M.&Wto the cause of M. Bultena.” |d. at *7.
Accordingly, the Court finds that the “loss” in this case did
not result from any “wongful act” of Salmanson & Falcao or its
principals. Defendants thenselves admt that if the trial court
did not predicate the judgnent on an alleged “wongful act,” “the
j udgnent would have been limted to . . . the anmount . . . based
upon the anount of hours recorded by Sal manson while at MJ[& W
multiplied by his regularly hourly rate.” Defs.’” Answer to Pl.’s
Mt. for Summ J. at 5. This is the exact cal cul ati on the Superi or
Court has instructed the trial court to apply on remand. See Mager
v. Bultena, 2002 W. 453209, at *7 (Pa. Super. C. March 26, 2002).
Under Pennsylvania law, “[a]n insurer has a duty to i ndemify
its insured only if it is established that the insured s damages

are actually within the policy coverage.” Lucker Mg. v. Hone Ins.

Co., 23 F.3d 808, 821 (3d Cr. 1994). Because the quantum neruit
j udgnent cannot be properly considered a “loss” resulting fromany

“wrongful act,” Coregis was not required to fund the appeal of the
guantum neruit judgnment, or indemnify Defendants for the anmount of

t he judgnment. Mbreover, because no genui ne issue of material fact
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exi sts, the i ssue before the court need not be submtted to a jury.

See Reliance Ins. Co. v. Messner, 121 F.3d 895, 900 (3d Gr.

1997); Standard Venetian Blind Co. v. Am Enpire Ins. Co., 469 A 2d

563, 566 (Pa. 1983). Therefore, Coregis’ Mition for Summary
Judgnent is granted with regards to Coregis’ duty to indemify.

B. Def endants’ Bad Faith Counter-d aim

Plaintiff also seeks the entry of summary judgnent in its
favor with regards to Defendants’ bad faith counter-claim Section
8371 of the Pennsylvania Code creates a statutory cause of action
for bad faith on the part of an insurer for actions that arise
under the insurance contract. See 42 Pa. C.S. § 8371.4 Bad faith

on the part of an insurer has been defined as any frivol ous or
unfounded refusal to pay proceeds of a policy . . . [that] inports
a di shonest purpose and neans a breach of a known duty (i.e., good
faith and fair dealing), through sone notive of self-interest or

il will; mere negligence or bad judgnent is not bad faith.’”

Wllians v. Nationwde Mut. Ins. Co., 750 A 2d 881, 887 (Pa. Super.

Ct. 2000) (quoting MAA Ins. Co. v. Bakos, 699 A 2d 751, 754-55 (Pa.

Super. C. 1997)).

* Pennsylvania’s bad faith statute provides:
In an action arising under an insurance policy, if the court finds
that the insurer has acted in bad faith toward the insured, the
court may . . .
(1) Award interest on the anbunt of the claim.
(2) Award punitive danages agai nst insurer
(3) Assess court costs and attorney's fees against the
i nsurer.
42 Pa.C. S. § 8371; see also Marks v. Nationwide Ins. Co., 762 A 2d 1098, 1100
(Pa. Super. C. 2000).
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Def endants clai mthat Coregis acted in bad faith by failing to
pay for an appeal bond. See Defs.’ Answer and Counter-Cl aimat 19
27- 28. As noted above, Coregis properly denied coverage of the
appeal of the quantumneruit judgnent since the judgnent was not a
“loss” that resulted froma “wongful act” and, therefore, was not
covered by the policy. Since Coregis’ denial of indemmification
was proper and reasonabl e, Defendants cannot maintain a bad faith
claim on this ground. “The court of appeals has consistently
di sm ssed bad faith denial of coverage clains in cases in which

there is no duty to defend and i ndemify.” Hyde Athletic Indus.,

Inc. v. Cont’l Cas. Co., 969 F.Supp. 289, 306 (E.D. Pa. 1997)

(citing Kiewit E. Co. Inc. v. L& Constr. Co., Inc., 44 F.3d 1194,

1206 n.39 (3d Gr. 1995)). Therefore, Defendants are unable to
sustain a bad faith claimon this ground.

Def endants, however, further allege that Coregis violated its
duty of good faith in its defense of the underlying litigation.
First, Defendants claim that Coregis violated its duty of good
faith by “steering” the defense froma covered claimto an arguably
uncovered claim See Defs.’ Answer to Pl.’s Mot. Summ J. at 16.
According to Defendants, defense counsel, who was appointed by
Coregis, argued that the judgnent in the underlying action should
be entered solely against the client, Lynn Bultena, so that Coregis
woul d not have a duty to defend or indemify. See id. Second,

Def endants argue that Coregis acted in bad faith when its appoi nted
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def ense counsel failed to conduct adequate discovery. See id. at
21. Finally, Defendants assert that Coregis, in bad faith, failed
to contribute an appropriate anobunt towards settlenent of the
underlying claim See id. at 28.

Wiile bad faith clains are generally predicated on an
insurer’s failure to pay the proceeds of an insurance policy,
Pennsyl vani a courts have recogni zed that the statute applies to an
i nsurance conpany’s conduct during the pendency of the underlying

litigation. See O Donnell v. Allstate Ins. Co., 734 A 2d 901, 906

(Pa. Super. C. 1999). Specifically, the Pennsylvania Superior
Court has found that “the broad |anguage of section 8371 was
designed to renedy all instances of bad faith conduct by an
i nsurer, whether occurring before, during or after litigation.
[Aln insurer’s duty to act in good faith [does not] end[] upon
the initiation of suit by the insured.” 1d. The Court, therefore,
agrees with Defendants that the scope of section 8371 enconpasses
bad faith actions on the part of the insurer during the pending
litigation. |In order to defeat a notion for summary judgnent on a
bad faith count, however, “a plaintiff nust showthat a jury could
find by the stringent |evel of clear and convincing evi dence, that
the i nsurer | acked a reasonabl e basis for its handling of the claim
and that it recklessly disregarded its unreasonabl eness.” WIIlians

v. Hartford Cas. Ins. Co., 83 F. Supp.2d 567, 570 (E.D. Pa. 2000),

aff’d 261 F.3d 495 (3d Cr. 2001) (internal citation omtted).
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Because Defendants have requested |leave of this Court to file a
suppl ement al response and because the bad faith i ssue has not been
fully briefed by both parties, the Court denies with | eave to renew
Plaintiff’s notion for summary j udgnent as to Defendants’ bad faith
counter-claim An appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREGH S | NSURANCE COVPANY, : ClVIL ACTI ON
V.
SALMANSON & FALCAO, LLC, et al. : NO. 00- 5054
ORDER

AND NOW this 10'" day of My, 2002, upon consideration of
Plaintiff Coregis Insurance Conmpany’'s Mtion for Sumrary Judgnent
(Docket No. 17), Plaintiff’s Statenment of Undisputed Facts in
Support of Its Mtion for Summary Judgnent (Docket No. 18)
Def endant s Sal manson & Fal cao, LLC, M chael J. Sal manson and Li nda
P. Falcao’s Answer to Plaintiff’s Mtion for Summary Judgnent
(Docket No. 21), Plaintiff’s Mtion to Conpel Di scovery Propounded
to Mchael J. Sal manson and Linda P. Falco at Deposition (Docket
No. 28), Defendants’ Response to Plaintiff’s Mtion to Conpel
Di scovery and Energency Cross- Motion for Sanctions (Docket No. 29),
and Plaintiff’s Response to Defendants’ Cross-Mtion for Sanctions

(Docket Nos. 31, 34), IT IS HEREBY ORDERED t hat :



(1) Plaintiff's Mdtion for Sunmary Judgnent is GRANTED I N
PART; DEN ED I N PART.

IT IS FURTHER ORDERED that Plaintiff Coregis |Insurance
Conpany’s Mdtion for Summary Judgnent is GRANTED with regards to
Coregis’ duty to indemify.

IT IS FURTHER ORDERED that Plaintiff Coregis |Insurance
Conpany’s Modtion for Summary Judgnent i s DENI ED W TH LEAVE TO RENEW

wth regards to Defendants’ bad faith counter-claim
The parties may renew the notion for sumrary judgnent on

Defendants’ bad faith counter-claimwithin thirty (30) days of the

date of this Order.

(2) Plaintiff’s Motion to Conpel Discovery is DENI ED AS MOOT.

(3) Defendants’ Cross Mdtion for Sanctions is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



